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25. The Court erred in failing to hold as a matter of
law that the provisions of Section 203 of the Communica
tions Act of 1934 imposed no duties and no prohibition upon
the defendant hotel companies.

26. The Court erred in fimling as a fact and holding that
the defendant hotel companies did or could violate the Com
munications Act of 1934 and in holding that an injunction
should issue against them while finding that the Chesa
poako and Potomac 'l'elephone Company wlJich was and is a
common carrier subject to said Act did not violate the pro
visions thereof.

27. The Court erred in holding that the charges made
by the uefelll.lllllt llOtel companies to their guests arc in
violation of the tariff schedule filed .Tanuary22, 1944, by
the Chesapeake and Potomac Telephone Company, pur
porting to become effective }I'ebruary 15, 1944.

28. 'l'he Court erred in entering its order of June 8,
1944, enjoining allll restraining the defendant hotel com
pallies and each of them from charging, demanding, collect
iug or receiving any charge for and in connection with any
interstate or foreib'l1 message toll telephone service to or
from the premises of the defendant hotel companies other
tlmn the message toll telephone clmrges set forth in the
apJllicllble und cfTcet.ivo tariff scheuules of tho defendant
telephone compunies on file with the It'eueral Communica
tions Commis8ion and the applicable Federal taxes.

2!). 'j'he Court erred in fai1ill~ to uismir-;s the suit and
in denying the motion of defendant hotel companies for
such dismissul.
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Summary of ArguD1ent.

POINT I. The only turiff schedules for enforcement of which
an action may be maiutained under Section 401 of the
Communications Act of 1!)34 arc schedulcs required to be
filed by S(~etion 203 of that act. Such schcdules arc lim
ited to scheuules r-;pecifying the charges collected and re
ceived by common carriers for wire communication service
furniHhell by them and rcgulations affecting such charges.
The requircments and prohihitiolls of Section 203 arc
addressed ollly tu (~arrien;. Schcuules attempting to
specify 01' rc~ulllte the charges of others than carricrs
or the charges of carriers or others for services other than
wire COJIIlllllllieHtioll ~aill 110 hinuing effect by being filed
wit.h III(' (~l1l11ll1il'~i(l1l and IIllly /lot be nnforced in an netion
under Section 401.

POINT 11. 'rhere iH no basis under the Communications
Act. ofW:14 for thir-; Huit Hince the tariff schedulo sought
to be enfol'ced, as interpreted by the lower court, is not
a schedule required or permitted by Section 203 to be
filed or enforced thereunder in that it does not specify
or affcct the charges of the telephonc company but at
tempts to specify or regulate the charges of the hotels,
which are not carriers, for their services which are not
communication under the Act.

The al'~Ulllcnt nnucr this and following points pro
ceeds on the tUlHumption that the schedulo is to be con
strued us prohihi ting the hotels fl'om collecting their
service charges from their j.\'uests. 'rhe scheuule docs not
in allY WilY r-;1'('I'il'y or alTcd Ihe t.(·lephone company's own
charges coiledI'll or rel'dved by it..

'l'he hotels' service charges are colIeded by the hotels
und retailled by them. 'rhe hotels are not agents of the
telephone COIllPllllY Hnd therefore their collection of the
charges is not 10 he deemed collection by or for the tele
phone compa lIY. 'l'he hot.els' service charges could there
fore he ch/\ rg'l's colIcded by carriers only if the hotels
were l.hemr-;el\,ps cnrriers or connecting carriers of the
telephone company, and their charges were for communi
cation service.
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The hotels are not carriers under the Communications
Act since they do not offer communication service as
common carriers to the general public. Their services
Rre provided only for their guests. Neither the Com
mission nor the lower court found the hotels to be car
riers. 'rhe lower court fonnd thnt they were subscribers.
J~ven if the hotels were connectinA' oa rriers, the schedule
would not be euforceahle aA'ainst them because it pur
ports to specify charges made by them without their
consent or concurrence.

Moreover, the dlllrA'eR of the hotels are not charges
forcommunieatioJl service subject to tho Act. The hotels'
f1ervicos ll"e essentially secretarial services which the tele
phone company oxpressly declines to furnish as com
nlllllicnf.ion services.

'I'he nHlllllPr in which the hotels arrive at their' service
(~ll1lr~('s nlHI thoir melho(J of hillinA' do 1I0t hrillA' the
d,"rA'0s within Section 20:3. The fact I,hat the hotels, in
the exercise of Ihni I' (liRcretion iII the condnet of their
holelllURincss, ('oiled UlCir charA'cs f"om g'ucsts who make
toll ('nils from their rooms and !lnse the amounts of their
dll\l'A'f's 011 the amountR of the telephone company's
charA'es dOI's not convert the hotels' scrviceR into com
rnnllilllltion servil'eR or canse their clllHA'eS to be charges
for SlH'h s('I'vi('eR hy a common carrinr. The situation is
similar to t.hat where hotels procure railroud tickets for
g'llnRtR find makn a R(Jrvice chfirge hllsed upon the price
of the tieketH. The hotels do not t.hereby become rail
rOfllls nIH} t!u.'ir ~ervil~e chnTA'es arc not c1aarA'es for rail
ronll t.1·flnRport.ation,

POIN'r ITT. The telephone company's schedule as inter
preted by the court below cannot be defended and enforced
under Section 203 on the ground that it is a regulation
of ih~ service.

It is not a regulation to be enforced under Section 203
since it doeR not affect the charges collected or received
by t.he telephone company.

It is an invalid reJ.{ulation in that it does not protect
any real intf'rest of the telephone company hut attempts
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to control t.he clmrges made by the hotels as customers
for their own services. Such lawful regulations or con
ditions as a carrier may attach to the rendering of its
service are limited to those which are reasonably neces
sary to safeguard its equipment and prevent abuse of its
services and facilities. A schedule cannot be defended
as a proper regulation which, like the one here involved,
does not in any way uffeet or protect any interest of the
telephone company but attempts to control the business
of subscribers. The services of the hotels for which they
make their charges are not in any sense services rendered
by the telephone company.

The schedule is invalid as a regulation of the condi
tions on which the telephone company provides service
in t.lmt it llmounts to a deninl of the obligations of the
telephone company as a common carrier. 'l'his is so be
cause u common currier is ohligated to serve all who call
upon it and arc ready and willing to pay its customary
reasonable charges, and a common carrier may not deny
its service to a patron because of what the patron does
in the COJl(luct of its own business. For these reasons, the
schedule is unenforceable and prior recourse to the Com
mission is not necessary.

POINT IV. The fact tlIat the lower court considered that it
was contrary to the public policy for the hotels to make
service chllrges does not bring them within the provi
sions of the statute.

POINT V. The enforcement of the schedule as interpreted
by the Commission and the lower court would take the
property of the hotels without just compensation in vio
lation of th~ Fifth Amendment, since it assumes that they
will render their services, which involve expense to them,
but would prevent them from obtaining compensation
therefor.

POINT VI. The schedule is open to the construction that it
prohibits only t.he making of additional charges for tho
telephone company's service. Since the hotels do not do
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thiR but clulfge their gUClltll the telephono company's
rates, there is no violation of the scllCuule 8S so con8trued
and the Ruit should be dismissed.

POINT VII. Since the prohibitions of the statute run only
to carriers und since the lower court found that the tele
phone eOlllpuny was not violating tho act and should
not bo eujoined, there was no violation at all and it was
error to issue an injunction against the hotels. Sec
tion 411 (II), while permitting the joinder of interested
partiell other than carriers, docs not permit a decree
against the former except to the extent that a decree
is entereu against. tho carriers.

POI NT VJ II. 'l'his case ill di8tinglliRhable from the ueci
8ioHS reliCtI upon by the COlllmission. Such decisions
rested upon fimlings that the hotclH were agents of the
tell'pholle company and upon tarifT scheuules expressly
80 providing.

CONCLUSION. There are three p08silJle conceptions of the
relationship which might exist between the hotels and
the tl!lcJlhollC company: that of agent alHl principal, that
of l'ouneding carricrH, amI that of suhHcribcr and car
rier. 'rIle lower court found that the hotels were not
agentl! a 1111 no review of this filuling hus been 80ught.
H iH Illllply HlIJlJlOrtlHl hy tlw evidellee. Neither the lower
COllrt nOl' the ConlluiRsion found thut the hohlls were
cOlllwcting carriers. 'fhe lower court found that the
hotels were RuhscI'ibers to the telephone company's ser
vice. 'l'Iw schellulc attemptH 1.0 Hpecify or· regulate the
dlUrgcs to he malic by the hotels. '1'here is no provision
in the statute authorizing a schedule of a carrier at
tempting to rllgulate the char!{cs of a subscriber for its
services in its own business. 'l'lw Hehedule here does not
in any way afTect the charges collected or received by
the telephone company. Therefore, the schedule is not
enforceahle under Section 203 and the suit should be
d isJllillsed.
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ARGUMENT

POINT I

The only tariff schedules for enforcement of

which an action may be maintained under Sec
tion 401 of the Communications Act of 1934 are
8chedules required to be :Bled by Section 203.
Such schedules are limited to schedules speci
fying the charges collected and received by com

mon carriers for wire communication service
furnished by them and regulat.ions atrectinc
luch charges, and do not include schedules

specifying or regulating the charges of custom

ers or others for their services. The require

ments and prohibitions of SectioD 203 are ad

dressed only to carriers.

This is a statutory action. The right to maintain it
does not derive from general principlos of the common
law or of public policy. Vnlells the facts establish a case
within the four corner8 of the Communications Act there
has been no violation and the decree was error. This
is so whatever reasons of public policy may be thought
to exist for a statute which would bring the service charges
or the hotels within the application of tho Act and the
jurisdiction of the Commission. It is essential, therefore,
as a preliminary to a discussion of the case, to examine
tho statute with some care to see just what it does and what
it does not provide.

The complaint alleges that Section 203 has been vio
lated, 'rhe text of Section 203 iH Het out in full in tho Appen
dix. The provisions pertinent here are paragraphs (a),
(c) and (e), whieh are as follows:

"(a) Every common carrier, except connecting
carriers, shall, within such reasonable time as the
Commission shall designate, file with the Commission
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anu print and keep open for pulllic inspection schedules
showing all charges for itself and its connecting car
riers for interstate and foreign wire or rauio com
munication between the different points on its own
system, and between points on its own system and
points on the system of its connecting carriers or
points on tho Rystem of any other carrier subject to
this chaptel' when a through route has been estab
lisheu, whether such chargell are joint or Ileparate,
and showing the classifications, practices, and regula
tions ufTeet.inJ{ such charges. Such schedules shull con
tain such other information, and be printed in such
form, and he pOflted and kept open for public inspec
tion in snch places, us the commission may by regula
tion requi re, llnu each such schedule shall give notice
of its efTective uate; anu such common ca'rrier shall
furnil:lh Huch Hcheuules to each of its connecting car
rierfl, lUll! such connecting carriers shall keep such
schmlulcll open for inspection in such public places
as tho COllllllisMion may requi reo

"(c) No carrier, unless otherwise provideu by or
unuer lluthority of this chapter, shull enguge or par
ticipate ill such communication unles8 schedules have
IJl'en filed ami puLlisheu in acconlance with the pro
vi8ionR of this e1mpter and with the regulations made
thereunder; and no carrier shall (1) charge, demand,
collect, 01' "eceive a greater or less or different com
)lolll'lntioll for sueh COIllIIIUllicntioll, 01' fDr any sorvice
in cOIllH'ctioll the"ewith, between tho points named in
any sueh schedule than tho chargeR Hpecificil in the
Iichedule tllell ill efTect, or (2) refulld or remit by any
JIIl~nIlS or uevice uny portion of the charges so speci
liml, or (.'3) extelld to filly person any privileges or
f'udliticH ill Hlwh COllllllullicntioll, or employ or ollforco
ullY clllsHilicutiOlls, regulatiollfl, or practices alTecting
such charges, except ns specifieu in such schedule.

"(e) III case of failure or refusal on tho part of any
1~"lTiel' to comply wilh the pro\'itliollS of this tlection
or of' allY regulatioll or ol'l.ler Illude hy the Commission
fheretlllllpr, sllch carrier shull forfeit to the United
~tates the sum of *500 for each such offcnse, and $25
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for each alld every duy of the continuance of such
offense."

r!'he two most important paragraphs of this section for
present purposes are (a) and (c).

A. As to Paragraph (a) of Section 203

The first important point with regard to paragraph (a)
is that its prohibitions are addressed only to common car
riers. It is "every common carrier" which is required to
file schedules.

In the second place, the only schedules which "every
common carrier" is required to file are Bchedules "show
ing all charges for itself and its connecting carriers for
interstute anu foreigll wire· • • communication • • •
and showing the classifications, practices, and regulations
alfcdi11.Q such ch(lr!J(~s." 'l'his does not mean the charges
of or for its suh8cribers. Nor does it mean charges for
goods or services other than .. wire communication."

It must follow that schedules, although filed with the
Commission, which attempt to specify the charges of others
than curriers or charges for goods or services other than
"wire communication" are not schedules required by para
graph (a) to be fileu or required by paragraph (c) to be
strictly observed; they gain no sanctity or enforceability
by being filed with tho Commission. Whatever their effect
may he as the basis of a contract or otherwise, failure to
observe them is not a violation of Section 203 to be en
joined in an action under the provisions of the Communi
cations Act.

As to .. regulations", the language of paragraph (a)
makes it clear thnt it is only" regulations affecting such
charges" which mny be shown in schedules filed with the
Commission and enforceable under the Act. A carrier may
have various regulations for a violation of which it may
or may not have means of redress but if the regulations
do not" affect" the charges of a carrier for wire communi
cation, a breach of them is not unlawful under Section 203.



'J
.'
tl

~ !..;\,
',-
I
',\

;.

1:·
: :~

:.1

"

o i

0'
.: i
, :

;'1
, I

'.

I
,,'j

28

These conclusions find support in the administration of
the Interstate Commerce Act, upon whose provisions the
parts of the Communications Act here djscUl~sed were obvi
ously modeled.

Thus, even where a carrier's tariff names charges to
be collected by the carrier itself, if such charges are for ser
vices other than transportation, the Interstate Commerce
Commission has held that the tariff should not be filed and
is not enforceable by it under the Interstate Commerce
Act. Ii'or example, in Thompson v. Chicago, B. et Q. R.
Co., 157 1. C. C. 775, the Commission ruled that the feed
ing of livestock in transit, although done by the carrior,
.. was not a service of transportation within the meaning
of the act" and therefore the Commission could not enter
tain a complaint alleging the collection of excessive feed
inJ{ charges ullder a filed tariff. The Commission said (p.
778) :

"'fhe fact that the charges are published in a tariff OIl

file with this Commission cnn not confer jurisdiction
upon 118 where it has not been granted by Act of Con
greHs. "

'1'0 the sume effect wus the decision of the Illterstate Com
llIorce COlllJllisHion ill Albany Packi'llg Co., luc. v. Atchison,
'1'. et S. P. lly. Co., ur. 1. C. C. 741, 744.

Mudl lel'ls ure the provisions of a tariff ellforcC'uhle by
till} luterstntc Commerce Commissioll wheu they purport
to fix the cOJllpeusation to be collected hy a party 1I0t a
carrier, for Hcrviccs relut.ed to, uut uot t.hcrmwlvctl consti
tuting trullsportntioll. Accorl1illgly, in llccilJrOcal Switch
ing (d /Jetroit, 21 r. 1. C. C. 284, tile C01llmission held t.hat a
(~hnr#{e made lIy OIlC, 1I0t n rarrier, for the eXllense of labor
illionding freight on Cllrs, althongh Il necessury pr'elimillary
to ruil t1'llIlRportatioll, should 1I0t be specified in a tariff
schedule filed wilh it, and was 1I0t a matter subject to tho
Jutel'Hlllte Commerce Act nIH} the COlllIniHsion's jurisdic
tion. 'rho anulo!,')' to the present case is pluin.
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In Refrigerator Car Mileage Allowances, 232 I. C. C.
276, the Interstate Commerce Commission ordered stricken
from its files a tariff schedule purporting to specify the
charges that would be paid to private car lines, not owned
by shippers, for the use of their cars, on the ground that
although the cars wore used for transportation, the tariff
schedule did not reiute to charges paid by shippers to car
riers for railroad transportation.

B. As to Paragraph (c) of Section 203

It is plain that paragraph (c) in prohibiting a carrier
from charging" a greater, less or different compensation
• • • tlllm the churges specified in the schedule then in
effect" and from extcnding any privileges or facilities "ex
cept as specified in such scllCdule" has reference to the
schedules required hy paragraph (a) to be filed with the
CommiHRion. I t is only if a schedule is Buch a one as to
come witflin tht') Inandate of paragraph (a) that departure
therefrom can be u violation of paragraph (c).

The next feature of paragraph (c) which is important
for the present. ClllW is that its prohibition of charging
and collccting dilTerellt compensation from the charges
specified in a filed schedule, is addressed only to carriers.
'fhe words arc" No carrier". lly Soction 153(h) tho terms
"common carrier" or "carrier" are defined as meaning
,. allY person engagNI us common carrier for hire, in inter
stute or foreign communication by wire". It is only such
a person wllo violates Bection 203(c) by collecting charges
not speci lied in u tariff filed ill accordance with para-
graph (a). .

It is significant that in connection with wire communi
cation, Congress has not seen fit to extend the prohibition
against departing from filed schedules to customers of
carriers and others than carriers themselves, as it did with
respect to railroad transportation by the Elkins Act (32
Stat. L. 847, U. B. C. Title 49, Secs. 41-43).

In the interest of 11. complete ullulysis, it should be re
lIlarked that while paragraph (a) of Section 203 refers to
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.. Hchedules showing all charges • • • for interstate and
foreign wire • • • communication", paragraph (c) uses
tho words "compensation for such communication, or for
any service in connection therewith". It is nevertheless
clear that tills means compensation which the" carrier shall
• • • charge, demand, collect, or receive" and does not have
I'cl'llrellell to compensation charged, demanded, collected,
or J'cl~cived hy someone else, such as a subscriber. More
over, the fnet thut it is only a carrier which is made sub
j"d 10 the Jll'ohihition of parnf,(mph (c) together with tho
general context indicates that the phrase ccfor any service
ill cOllllect.ioJl therewi th" has reference to the words cc prac
til~l'S • • • ulTecting such charges" in paragraph (a).
OhviouHly, cc such charges" are the charges of a common
eaJ'ril'l" .. for ibml1' und its connecting carriers ".

'1'he point here urged is emphasized by examining the
provh;ions relating to penalties for violations. Under the
li;lkins Act, shippers and others than carriers are made
suhjm:t to pellalties for acts which result in tho payment
hy shippers of charges at variance with those specified in
liIed tllJ'ilTs of the carriers. Under Section 10 of the 1nter
Hlnte COllllIICI'Ce Act ill~elf, persons other than carriers lllay
i II certain ci rcumstances become suhject to criminal penal
ties for acts which result in transportation heing performed
"at lcss thun the regular rates then established' '. But in
Ihe ClllllnlllnicationR Act tho only penalty provision perti
nent here is }laragraph (e) of Section 203, and this is ap
plicable only to carriers.

It ill I'eeoglli;"ed, of course, that Section 411 (a) provides
that

"In any }Iroceeding for tho enforcement of the pro
ViHiOlIR of' this chapter • • • it shall be lawful to
illclude liS parties, in addition to the carrier, all per
SOliS illterestcd ill or afCected hy the chllr~e, regulation,
or practice under consideration. • • ."

It is under t.his provision that the hotels were named as
llefmldnnts ill the complaint (Complaint., paragraph 4, R. 3).
But this does not llIelln that allY" persons interested in or
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affocted by the cllarge" CUll themselves violate the Act
independently of the carrier, or that they can be brought
in otherwise than in aid of a proceeding involving a viola
tion by a carrier or some provision of the Act.

rrhis is con{iJ'med by the remainder of Section 411(a)
which provides that I

"decrees may he made with reference to and against
such additional parties in the same manner, to the same ..
extent, and subject to the same provisions as are or .
shall he l\uthorized by law with respect to carriers."

Plainly under this provision, if no decree is warranted
against a carrier then there can be none against Clsuch
additional parties ".

lt remains to review the circumstances here in the light
of this analysis of the pertinent provisions of the Act.

POINT II

There is no basis under the Communications

Act of 1934 for this suit, since the tariff sched
ule sought to be enforced, as construed b7 the

Commission and the court below, is not a sched

ule required or permitted b7 Section 203 to be
Bled and enforced thereunder, in that it doe.
not specif7 or affect the charge. of the telephone
compan7, but attempts to Specif7 or regulate
the charges of the hotels which are not carriera
for their services which are not communication

under the Act.

For convenience, we repeat the tariff provision of the
telephone company to enforce which this suit has been
brought. lt reads as follows:

"Message toll telephone service is furnished to
hotels, apartment houses and clubs upon the condition



32

that use of the service by guests, tenants, members or
othel's shall 1I0t he made subject to any charge by any
hot.el, upart.lllellt houso or club ill addition to the mes
Huge toll charges of the Telephone Company as set
forth in this tariff."

A Htutement thut no cllnrge shall he mado is as much
1\ sJlecification of the amount of a churgo as if a figure had
heell nalllNl, or else it is a regulation affecting a, charge.

AR we shall nrJ{uo under a later point, it is open to doubt
whet her the t.elephone company's schedule is properly to
he cOIIRtl'lIed aA IIUempting to specify that as a condition
or l"('ceivillJ{ toll telephone flervice Cor its own use and to
plll('(' lit t.he <li8J108111 or itR guest.R, a hot.ellllust Corel{o muk.
iII~ allY chal'~c whatever to itR guests to reimburse or com
1I('IHHlte illolelf fol' t.he expellRe it illcurH and the Rervicc which
it rellllel'1-l ovel' 1I1lunhove the service of tlw telephone com
PIlIlY ill ellllhiing its guest.s to make and receive toll calls
ill thdr rOOIllH alld elRewhere. However, whether or not
t.he Helll'uule Hhoulll I.e so cOll8trued, t.his is the way it has
11('('11 Houg-ht. to he ellforced in this suit. Therefore, except
1'01' tho ar~ulllelllulldcr Poillt VI we shall assume that the
8('hl'l1l1ll', if valill amI opel'lllive, would have this effect.

A. The schedule is unenforceable under Section 203
since it does not specify or a1fect the charges collected by
the telephone company. but attempts to specify the charges
of the hotels which are not carriers or connecting carriers
but SUbscribers.

'1'111' larill' ~l'Ill'dllll! do('~ lIot nttl'lIIpt. illllUy way 10 afTect
wllat IIIP 1('ll'pllolll' ('Olllplllly'H OWII l'Illll'A"I'H lolhllll he 01'

whll\. it I'hllll rUl'pi,,\! for itH COlllllllllli('alioJl Ilcn'i(~e, It
I'l'('pivl's its pllhlislwd \.oll ('hnl'~l's allIl wouhl eont.illue \.0
do 60 ulltler Ihis l:lchcJule. No part of the service charges
(',,\lp(·h·d hy till' hoh~IH i" ill fact "C'lIIifll'd 10 tlte tdl'l'ltolle
('01111 III lIy, Alld Silll'P il IIIlS hePlI l~(),...cdly fOHll1! by the
eOlll't helow that the hotels arc not the agents of the tele
phone l'onIJl/lilY iu collectillg' the HCl'viec charges, and 110

errol' 11111) Ll'1'1I alll'g'l'II ill this fillUillg, it caullot be cluimeu
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that on some principle of agency the hotels collect the ser
vice charges for the telephone cotnpany.

In short, this schedule is not a schedule of the telephone
company specifying charges" for itself". It attempts to
specify what the charges of the hotels shall be for them
selves.

If the hotels were .. connecting carriers" within the
meaning of the Act, the schedule might come within the
terms of Section 203 ill so far as this phase of the matter
goes, as a schedule of the telephone company "showing all
charges for • • • its connecting carriers."

The lower ('ourt. 11Owever, did not find that the hotels
were "connecting carriers", nor base its conclusion upon
any such assumption. On the contrary it found definitely
that the hotels were "subscribers" (R. 52). Neither did the
Commission find the hotels to be connecting carriers, but
insteau it expressly stated thut it made no such finding
(R. 30).

It is plain, moreover, that the hotels are not connect
ing carriers within the language and intent of the Act.
To be a "connecting" carrier one must first be a "car_
rier". A carrier is defined ill Section 153(h} of the Act
(47 U. S. C. 153(h) ), which provides:

" 'Common carrier' or 'carrier' means any person
engageu as a common carrier for hire, in interstate
or foreign communication by wire or radio or in inter
state or foreign trnnsmission or energy, except where
reference is made to common carriers not subject to
this chapter; but a person engaged in radio broad
casting shall not, in so far as such person is so en
gaged, be deemed n common carrier."

Leaving until later the question whether the services
for which the hotels make their charges aro "communica
tion by wire ". thoy are not engaged in furnishing these
services as "a common carrier".

A common carrier is one who offers his services to
the general public and is bound to make those services
available to anyone seeking them and willing to pay the
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1~III... il' I' 'H customary and reasonable charges therefor.
lI1iC'lti!lnn l'ublic Utilities Commission v. Duke, 266 U. S.
:,70 (1!124) i Matter of Motor IIaulage Company v. Maltbie,
:oW:J N. y, :m8 (1944).

'I'hp fAct that the hotels arc themselves engaged in a
plll,li.· clIllill!!: must not be allowed to cause confusion
nil Ih iR poin t since the undertakings of the hotels in their
field an! quite dil:ltinct from the public undertaking which
IIlllkl'H IIIIl! l.L COllllllon carrier under the Communications Act,
II'or tllP IlUl'POSl'S of this Act, the test is whether "wire
1~lIl1ll1l1l11il~lIlion" is offered to tho general public, and must
h., ~IlPl'lind on paying only the charges for wire communi
I'll Iillll. The hotels do not offer to the general public the
)ll'i..-ill'/.{p of telephoning from or receiving telephone calls
ill hlllt·1 rOOJIIl'l, They do not offer to page anYllnd every
0111', I II Inke lJ1eHHng-es for rmybody, to pay the telephone
1'111111'1111)' 'Ii dlUrgel:l for toll calls for Ilnyono that asks for it
1I1111 I(I IISSurllC ill{' ril;k of collecting later. These are
Iwn'jl'l'R which the hotels make available only to their guests.
Bpl'on' n lIInn may UBe a telephone in n hotel room he must
hlln' "('('II accepted as and IHlve become n "guest" of the
Iloh·1. This involves registl'lltion, becoming liable for the
hnll,l .~hll r~eH 1'01' the room, agreeing' to the hotel's regu
lat illll!;, otc, 'rhe hotels arc not common carriers of tele
phllllO Hnrvice,

II. follows that tho hotels are not "connecting car
riPI'S" lUlU that the telephone company's schedule, in at
tl'Jllpting' to specify what tho charges of the hotels shall
hI', is Illlt a schedule Hhowill~ ehnr~m~ either" 1'01' itHelf"
or "fur • • • its connectillg cUl'riers It.

H,,"co 011 this ground 1l10ne the schedule is not one
wilhill the terms of Section 203 and it! not ellforoeable in
a slIit \lllIler Section 401(c).

III HIII'I'0rt of this ,~ollelll~i()lI, W(~ I'efpr ng-nin to the
d"l~isi()ns ciled under the previous point wherein it was
h.. ld fhnt lariffs IHll'porting to fix charges to be paid to
IHH'SOIlH who lire 1I0t carriers nrc not properly filed with
lIlI' IIItl'1'81ate COllllllerce COlUmission and are not en-
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forceable under the Interstate Commerce .Act, Swift ~ Co.
v. United States, 316 U. S, 216 (1942)-ebarges of a stock
yards company. Reciprocal Switching at Detroit, 215 I. C. C.
284-charges of a carloading concern; Refrigerator Car
Mileage Allowances, 232 I. C. C. 276-charges of non-car
rier private car companies.

B. Even if the hotels were "connecting carriers" the
schedule would be unenforceable against them as an at
tempt to specify their charges without their consent or
agreement,

Evell il' the hotels were carriers and coulu, therefore,
he considered" connecting carrier8" of the telephone com
IJlUly, it is obviolls that Ih"y could Jlot be boullu hy a sched
ule filed by 1.110 telepholle compully purporting to cover their
scrvi ..es nllleRS t.he)' lllul conclIrreu in or agl'eed to such
schedule. Section 203(a) provides for scbedules for com
JIlullicalioll between poillts 011 a carrier's system and
.. points on the 8YStclll of iIs cOllllecting carriers" only
"when a t.hrough route has been estnhlished", which neces
sn ri Iy illlplicH agreement hetween the carl"iers, 'l'his con
t('IIUon is flllly slIpporteu by decisions ullder the Interstate
Commerce Act. I n Wheelock v. Walsh Ji'ire Clay Products
ComlJany, GO F. (2d) 415, the Circuit Court of Appeals
for the Eighth Circuit held that" the initial oarrier did not
have it within its power by making its own tariff subject
to the formula provided in the Jones Tariff, to modify or
amond the applicable tariffs of the connecting carriers,
nor to force upon them rates named in tariffs to which
they were not parties". To the same effect are New York,
New lIaven et Ilartford R. R. Co. v. Platt, 7 I. C. C. 323;
Hull Co. v. Southern Railway Co., 24 I. C. C. 302.

In the present case the telephone company has by ex
w,rk lICf.ioll nUl'llIpl.el1 !ly its schedule to eliminnte charges
1'01' sel'vices llllllie hy the hotels, nnt the hotels have not
ngreed to or ('oneu1'l'ed in the schedule. The schedule is,
therefore, unenforceable against them.
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C. The schedule Is unenforceable under Section 203
since it attempts to specify or regulate the charges for
services which are not wire communication by a carrier
subject to the Act.

As we showed in the general discussion of the law under
the first main point, schedules attempting to specify charges
for services other than communication or transportation,
even if they arc charges of a carrier, ure not properly filed
with the Commission under Section 203 and such sched
uleR are not enforceable under the Ad. Thompson v. Chi
ca.qo, lJ. d~ Q. ll. Co., 157 I. C. C. 775-charges for feeding
Iivcliltoek; Suuthern Pacific Co. v. United States, 272 U. S.
44;' (1!J2fi)-cllllrges not for common carrier service to the
public but for special transportation for the govennuent.
And a provision not affecting charges for common carrier
service docs not hecome binding because published in a
tnrifT scheuule. Pacific S. S. Co. v. Cackette, 8 Ii". (2d) 259
(C. C. A. 9th, 192G)-limitation of time for filing claim.

The services for which the hotels make their charges are
ill no sense "wire communication" within the contempla
tioll of the statute, but arc esscntially hotel services to hotel
guests.

A hotel is not engaged in railroad transportation be
CUIISO its porter will buy tickets and make re8ervations for
A'UIlSI.S. It docs not operate U theatre because it will pro
curll tliciltro tickots. Nor uoes it engage in wire communi
I'HUon LpelluHe il.H operators will look up numbers and
plnce culls with tho telephono company.

A hotel's services have been uescribeu as generally
.. EleCretllrial" in character (R. lOG). Wi tness Moore tosti
liell UR followli regllrdillg tho services for which tho hotels
!1I11I,c their ('1111 r~llH nnu the reasons therefor (H. l04-16G) :

"Q. Will you state the secretarial services rendered
by the employees of the hotelT

A. Well, we will start with the guest going to his
room and wllnt.ing to use the telephone for a long <lis
tance cnll. lIe cun pick up the instrument und ask the
operator to place a call for him to a cil.y like New York
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or Chicago, Ruch-and-such a number, and call such-and
8uch a person. If he uOCl:m't request it, he put through
to the telephone operator, the toll telephone operator
in the telephone company, our operator staying on the
line to see that the call is properly handled and that
the proper room number is (fol. 397) given, and she
stays on the line until that call has started.

After the call is disconnected, she gets from the
telephone company the proper charges, the name of
the parties calleu anu calling, and the time and the
amount of tho call, and the tax, and the service charge
is uuueu. And that is charged to the account.

If a guest wishes, and the majority of them do, that
whole transaction is carried on by our telephone oper
ator at the switchboard, and the guest merely calls and
says, 'Oet me Mr. Jones at such-and-such a number
in New York '. She hanules the call and he can KO about
shaving or gdting dressed or having his breakfast, or
what-not, llnd when that call is ready she rings the
room phone anu says, 'We are reauy with New York'.

The other services that we render would go into
almost the same category as those of a large office,
where you Illlve a number of offices and a central switch
boaru, and that operntor being employed for that suite
of offices. We have totuke as many office messages
as this man was getting back home. If he goes down
town, he calls back to the hotel and leavcs messages
that ho is goiJlg to be met, or wants to meet somebody
at a cerl.aiJl place, if they call in. And it just goes on
all day until our switchboard is loaded with messages;
and for that reason, in aduition to operators, we have
to keep a chief operator and supervisors (fol. 398) to'
handle tlleRc messages, which is, in Our opinion, secre
tnrial servico. We think that our telephone switch
board is renuering more secretarial service than the
average office renuors in any place in the city.

I can give you a quick example. A man will try and
try to get an office on the telephonc downtown, and he

. can't make it, he has an appointment and has to leave,
and we carry the call out, and when we can get it we
tell them he is on his way.
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The same is true with a long distance call. He tries
to get his home office and can't reach it, and has an
appointment with one of the Government departments,
and leaves word with the operator to call them and give
them a message, and she repeats that message to the
home office.

So all day long our operators are performing the
work tllllt an operator would do in a large office or
Government department.

Q. Do the operators receive messages for the guests
and trnnflJlI it them to tho guests'

A. Yes, we receive and write down, and put into
the mail box, messages for guests. We ask the ques
tion, 'Do you wish to leave a message" If they say
'Yes', wo write it down and put it in the mail box.
'l'I108e messages, of course, are in a great number of
cases of great importance, and the party must be
rcuched. It sometimes iR a matter (fol. 399) of dollars
and cents, 1lI111 also health, and messages frol1\ home,
amI so forth. Long distance culls corne in while a man
if! hll!~y ill OIW of the depnl'tmentfl, llnd we have to handle
thut 1lI0/iHllgn nud Reo th"t he g(ltH it when he gets homo.

II ill OIlC of the most j rn po rtn II t Ih i IIW~ thn t UIIl tele
phone depar\.nwnt does, to Ree that those messages are
properly written and are handed to t.he guest or reach
the guest.

Q. If the guest huppens to huve left his room, either
to go to sOllie other part of the hotel-the dining room
or barber shop or some other branch of the hotel-or
outsioe of the hotel, does the employee of the hotel
unoel'tulw to locute the guest uno trumnnit the call to
him'

A. Yes, t.hu t happens so often, now more than ever
before heclluHe of t.he busy circuits. A man will place
a 10Ilg distauce cull and can't wait for it, he is going
to the barher shop or going to have breakfast, and
leaves word he will be in the dining room or in the bar
ber shop, 111\(1 there again the message is put up on
the switchhoard, and as soon as that call is completed
he is sent for, pagerl or cnlled to the telephone, and it
is reported 10 him that his cull is ready.
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Q. And that applies also if they have left the hotel
and gone to some other part of the city'

A. Yes. In the telephone department we get these
calls up to that switchboard, and from that switchboard
on we have to go to work and do all of this extra work
to reach (fol. 400) parties making calls, and so forth.
It really becomes quite a task, and one that we can be
seriously involved in if we do not do it right. The
matter 'of responsibility is there in the handling of
messages, and so forth, and we have to have competent
people in that department to handle them.

If I could just go back to the statement again about
the charge in the accounting end of it, that is one reason
that we set this up originally, and why hotels have
always set it up, that the people that are using the tele
phone the most are those that demand the most service
on this incomin~ and this secretarial service. So out
of fairness, we have always placed the charge against
those people."

fro be sure, all of t.heRe things are related to the making
and receiving' of telephone calls by guests, but to hold that
they conHtitute ., wire communication" would mean that any
busim!l;s cOlleern with a P llX boaro allo with operators
ano secretaries thnt place ano receive calls and make con
nections with the trunk lille8 of a telephune company is
engaged ill wire communication within the meaning of the
Act. Obviously this ill 1I0t the intention of the Act. The
evidence here shows that monthly charges made to the
hotels for equipment are the same as made to other sub
scribers having PBX hoards, such as department stores,
govel'Tlment departments, law offices, newspapers, courts
"any business 8uhscl'iber thut is of substalltial size and has
a lot of employees would have a private branch exchange".
(R.. 108) In each of those instances the board is operated
by an employee or employees of the subscriber, not of the
telephone company; the subscriber has complete control
of the hoard, the number of extrnsions, and the number of
employees, nnd connection is made with the telephone com
pany ouly when the operator plugs into the line of the
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telephone company from the PBX board. It is inconceiv
nble that what all such firms, business houses and courts
do is within the term "wire communication" by a carrier
for the purposes of t.he Act. Their telephone equipment is
an udjunct of their regular business. So, too, hotels do not
make the furniHhing of wire communicntion their business.
'fhoy are innkeepers. 'felephones in their rooms are hotel
accommodations, like electric light and hot w:ater, which
in theRe days guests expect.

APt u finlll unswer to any Imggestion that the services
for whidl the hotels Inlll<e their service charges constitute
wire COl\IlIluuielltiou Huhject to the Ad, we return to the
poillt I'reviou:-:ly urged, that the hotels arc not themselves
enrrierH sull.it'd to Ute Act. For it is only wire commulli
oatiol\ by COllllnUII carders to which the Act applies and
fur which cllllr~eH arc to he specified in sehedules filed
with the COllllui~Hiou uIllle I' Section 203.

Nor can tho services of the hotels be said to constitute
wire comrnuniention by the telephono compnlly, since (a) it
iii the hotell:l which perform the services aull they have beea
eXIII'csHly foulI(\ 1I0t to he llgents of the telephone company;
IlIlI1 (h) the HCl'vit'PH lire CRRt'lIl.iully Rccrelllrilll services
whi('h lhe 11'1t~pholle company will not perforlll und by its
sdwdnlcH hllH cXl'rcssly refused to perform (It. 128, 2:W).

SiA'ht IIlusl 1I0t he lo:;t of the fad that this Rame equip
ment is used for internal communication within the hotel
UM 1'01' oulsiue cllllH IlUU such internul communication is
obvioul:lly not cOI\(}ucted by the telephone company nor is
the hotel in providing the service a common carrier sub
ject. to the Act, CheSul)cukc ~ Potomac 1'd. Co. v. Manning,
183 U. S. 2:J8 (1901).

We do lIOt overloolc the provision which the telephone
company inserted in its schedule rending (R. 59) :

"'J'be loll !;(~I'vice chllrges f'ipecificd in this tariff
are ill payment for nIl services fUl'llished hetweCII the
eallillg' alltl t.he cuJled telephones."

But this cnnnot meun that the telephone company there
by extended itl> services to the instruments in the rooms
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of hotels. For the telephone company could not reach the
hotel rooms without the consent of the hotels. If this clause
were interpreted as an undertaking by the telephone com
pany to hotel guests to accept calls from or transmit caUs
to hotel rooms it would be an undertaking without power
of fulfillment, since without the intervention of the hotels'
employees and without the hotels' consent the calls could
not be put through. Only if the hotels were agents of
the telephone company could it be claimed that through
their agency the telepholle company could provide service
to and from hotel rooms, But such agency is denied by
the telephone company (R. 202), is disproved by the evi
dence and was foulld by the lower court not to exist (R. 52).

It is possible to conceive of a situation where a hotel
for a rental or other consideration might allow the tele
phone cOlllpallY to cOllie upon its premises, install such
instrurnellts in hotel rooms as it mi~ht desire, install wires
to these instrumentH, put in a PBX board, and with its
own operators operate the board, make conncctions, look
up numbers, place cnlls nnd bill the guests directly for
any calls made by them. In this event it might well be
that the enlire service from a telephone in a guest's room
would be wire cornmullicntioll service by a common carrier
(the telephone company) subject to the Communications
Act and thnt lhe carrier's schedule might, and indeed
should, specify the charges for all of the serviccs rendered
to tho guests. This is ill eITect what does taka placo with
regard to the coin telephones in hotel lobbies, which are
placed there by the telephone company and operated by it
llnd from which collection of charges is mude directly by
the telephone compllny, the telephone company paying the
hotels rental for the space (R. 162).

There is reason to believe that some of the thinking on
this subject, which is reflected in the decisions cited by
the Communications Commission in its report (R. 27) and
which are discussed in Point VIII hereafter, stems from
an impression that such is the actual situation. For one
of the earliest pronouncements on the 8ubject of the rela
tion of hotels to telephone services was an informal opinion
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of the Public Service Commission of New York in 1920,
in which UIC Public Service Commission asserted its juris
diction over all charges for telephone service to and from
hotel rooms in the following language:

II If tho pl"Upridor of u hotd permits n public utility
cOlllpnllY to install its system upon the hot.el property
to rend. telepholle users in the llOt.cl lohby nnd in guest
rooms, a fuir Ilgreement should be mude for such use of
the premises, but the permissioll to usc such hotel prem
iRCH to illstall Il {,ulepholle system does not Chlllll.{e tho
rml.uro or UlC Herviec. It reJllaills puhlic serviee, suh
,jeel to rc~ulatioll, und slwh permiHsioll cunnot tralls
mute n hotd company into n puhlic telophone corpora
tion posse8siug the fUllctions of lmch n corporlltiou but
free frolll itR 11I1tics." (01'. Public Service Commis
sion, 1920, 22 St. Dept. Rep. 540.)

While it is pOHsible to eonceive of slwh a situation, the
C\'idl'JI('e llIlll lillllill/{l:l are conclusive that it docs not exist
here. l.'he hotels here do not permit the telephone company
to eome into their promiseR, im,tall telephones in such rooms
fiS the tdl'pholw ('OlllpfiTly nlllY elect, Nlt.ahlish n PBX hoard
nlld opcrntl' it with tt'lel'holle COIllPllllY elllployees. 011 tho
eOIlt.rnry, it. iH the hotel which IllLs the telepholle illstmments
instnllell, Ileei(lel~ how mnny it WRIlt.S and ill what rooms,
JlUYS for them, }lays for the PBX hourd, employs and di
redH tile 0l"·rllt.ors 011 the hoard IlIlll nIl slll'ervilolOrR nnd
others recluil'cu for Hcrviccs within tile hotel. 'fhc tele
phone company does not bill the guests but bills the hotel.
'!'lwrl1 iH 110 (·fllll.rnct relatinm~hifl between the telephone
compnny nIHl any hotel guests in so far as the circum
HtaIlC('H here ill\'fllved arc concerned. This cuse, therefore,
cannot be decided on the basis of any conception such as
that here diseu8sed and reflected in the informal opinion
of the New York State Public Service Commission.

Rather, the situation here is analogous to that dealt
with ill Warehouse Co. v. United State.'1,283 U. S. 501 (1930),
where it appeared that concel'JlS engaged in the warehouse
business performed vl\rious services ill loauillg freight into
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railroad cars and in making delivery of freight to con
signees. In the court's opinion written by the present
Chief Justice, the findings of the Interstate Commerce Com
mission and the court below with regard to the services
rendered were described in the following language, which
is significant, among other things, as bearing upon the claim
that the telephone service afforded to guests ia hotel rooms
is service offered to tho public (pp. 505-506) :

"Appellants' warehouses, while nominally open to the
/{eneral public as railroad freight stations, are not in
fact public stationH, but arc confined to the warehous
ing of merchandise for their patrons. The services
which they perform in connection with loading and
unloading of freight, including the sending of arrival
notices to their patrons after receipt of notice of ar
rival frolll tile railroad, the collection of freight charges,
nlHl other illcidclltal matters, arc in fact performed
for the owners of the mercluUldise rather than for the
railroads. While the contract warehouses are not own
ers of goods received or shipped, the dealings of the
railroads are with them and not with the owners of the
goods; and as to many of the inbound carload ship
ments, tlle contrnct warehouses nrc the only parties
to whom delivery of the goods could be made as car
load shipments, the real owners being concerns which
ship carload merchandise to appellants for distribution
hy them ill less than carload lots. The contract ware
houses, being giVeil dominion over the merchnndise
for transportation purposes, are to be deemed con
signors of shipments from, and cOllsignees of shipments
to, their warehouses."

This court held that these Rervices were services to the
8hippers us a part of the warehousc company's warehouse
busineRs and WOl'C not railroad services performed by the
wnrehousc compunieR us railroads or aR agents for the rail
roads. It thercfore held thnt it was unlawful for the rail
roads to PIlY allowances to the warehouse companies out
of the railroad ratel:l and that the warehouse companies
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IIlUllt look for compensation to their own charges to their
patrons.

Similnrly the flervicos of the hotels here are not wire
communication by common carriers.

D. The manner in which the hotels arrive at their ser
vice charges and their method of billing do not make them
charges to be specified in tariffs ftled under Section 203.

Hili nl'l'nnmt thnt t.hiN lmit nnd tho deeision of the court
below nre UIO consequence of confusion of thought, result
ill/-{ fl'lIl11 tlH! fad tlmt. the hot.els, in the cxercillO of their
blllliJWHH tliHC'l'dion nH hotelmen as to the manner ill which
tht'y shall hill for their hotel services, seck reimbursement
fol' t.he ('x)lt'nsC's wldeh they incur in providing vnrious con
veniences and secretarial services to their guests by mak
iII~ a fowl'dct' ('hal'j:{e whenever n guest mllkes a Ion/-{ distance
toll call and hasing that service cbllrge on the amount of
t.he telephone company charge.

The lower court conceded t.he rig-lit of the hotels to
ohtaill rt'imhl1l'sC'IIlellt for their cxpnnses mill compensntion
1'111' thei r Hel'vi(~('s. n (J slI/-{A'est.cd that they mi~ht curtail
the Rervices 01' incl'l'RHe their charA'es for rooms, food and
(ll'inl, (n. ri4). ]~itll('r of these RIl~A"e8t.ions supports the
)loillt u1'~(l(l her(l. Fol' if t.he holels may eliminat.e some of
t.heir services they arc not carrier services suhject to the
Act, Rillce Rtwh services cannot he refused at will. If the
hotels nmy Re('k compemmtion in some other manner, this
is becllllRe they arc entitled to compensution in their own
right nnd the cUHtomer haR 1101. l'ai{l them COl' their services
in the rates pnid to the telephone company.

However, llle form of the chargeR anll the method of
billill~ docs lIot converl the services for which the charges
nre llllllle into wire commullication \1llller t.he Act..

If tllC Ilotels may char~e for Hllt'h [o:ervices, then it be
comes a TTlII Her of hold busi lIeRS as to how tht'y shall com
pute t.heir charges and whal metholl they shall employ to
rei mlm n:{l thl'1II [0:1'\ \'('1". The (l\,itl('lIce shows that the hoh~ls

have for YClIn; followed the p1'lldice of obtaining compensa-
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tion for theRe va !"iOllS sel'vic('s by mnlcinA' service charges
to guests who mulHl telephone calls from tllCir rooms (R.
159). This has worked sutisfactorily. The 110tels could, of
course, as the lower court !Hl~~(Jsted, increase their room
rates to mal((J themsdvl'R whole. But this would result in
comrellill~ A"UeRtH who do lIot use the telephone facilities
anll secretarial services t.o pay for them. To make charges
when incomin~ calls II 1'e 1'(l('eivcd, would suhject guests to
char/{es whell they have lIO control over tho cnlls and may
1I0t desire them. It was testified that the method employed
seems reasonahly fnir and it does not deceive the guest by
Ruhjeetill/-{ him to a hidden charge.

What the hotels do in relution to the telephone facilities
and secretarial services which they provide is similar to
what they do when a guest calls upon the hotel to arrange
railroad transportation for him, so that he is saved the
inconvenience of himself going to the ticket office. The I

hotels charge the guest the railroad fare paid for the ticket
at the railroad's tariff rates. But the guest is also charged
a service charge for the hotel service which may be based
ullon the price of the ticket. However, because this charge
is made in connection with procuring railroad transporta
tion, the service of the hotel docs lIot become itself railroad
transportation or subject to the railroad tariffs and to con
trol h)' the Interstate Commerce Commission.

Nor are ~uests confused into thinking that the service
charges made uy the hotels arc charges of the telephone
company rather thall charges of the hotels since they are
shown separately 011 hotel bill!! and the telephone vouchers
are availaule to guests (H.. 1(5). There is not a scintilla
of evidence that any guest has been misled or has con
sidered that ill paying the hotel charges he was paying
811 additional rate to the telephone company.

Similarly, the fact that the amounts of the service
cbarges are determined in relation to the charges of the
telephone company and do not rellect the variations in the
extent of the services furnished by the hotels does not make
them any less charges for the hotels' services. There are
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many exnmpl()l~, such as tips and other service charge8,
where the aJllounts arc based upon some other charge rather
than the qnantum of the 8ervice rendered in the particular
instance.

In any event, whether the method employed by the
hotels is wise or fair is a matter of hotel management, and
it does not convert the charges into c}mrges for wire com
munication under the Act.

POINT III

The 8chedule, as construed by the lower
court, cannot be defended and enforced under
Section 203 on the ground that it isa regula
tion of the telephone company's service.

A. It is not a regulation to be enforced under Section
203 since it does not affect the charges collected or received
by the telephone company.

It HIllY he a~reed for the purposes of this point that a
COIllllJOn ('anier may attnch ccrtai n reasonable conditions
to the rlll'niHhill~ of its COllllllon carrier service. These
ellllllitiol\s 1IIHy ulTcet the terlJlS of the contract between
the telephone company and a subscriber. 1'hey may be
enforced through nppropriate procedures, or the telephone
COlll1'3ny llIa~r have u right of nction 1'01' breach thereof. It
docs not follow, llOwever, that such l'e~ulations, merely
hCI:auHe illehllll)d ill a filed tarilT, would have hinuing elIect
nlll] still leHs docs it follow that departure therefrom would
constitute a violation of Section 203, to be enjoined in a
Imit nlldel' till', provisions of the Communications Act.

It is denr from the ll1n~unge of the statute that the
only re~ulnti()m; to be induded in a schedule filed under
H('ctillll 20:1 arc ]'rg'ulatiollll "alTecting such charges",
mf'aning the I'harges collected aw] received hy a common
carripr for its communication service.
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The restricted language here, thus limiting what i8 to
be shown in schedules ,filed and enforceable under Sec
tion 203 to "charges for itself and its connecting carriers
for interstate and foreign wire • • • communication"
and •• the classifications, practices, and regulations affect
ing such charges", is in marked contrast with the language
of Section G of the Interstate Commerce Act. The latter
provides that schedules of common carriers filed with the
Interstate Oommerce Commission shall not only show"all
the rates, fures, and charges for transportation" but shall
also

"contain t1w Cl1l8sificntion of freight in force, and
shull lliso tltate sepurately all terminal charges, stor
Ilge charges, icing ellllrgeH, and all other chul'ges which
the Commission mny require, all privileges or facili
ties grnnted or a110weu und any rules or regulations
which in any wise chunge, affect, or determine any
part or the aggregate of such aforesaid rate8, fares,
and charges, or the value of the service rendered to
the passenger, shipper, or consignee."

The use of the words" all privileges or facilities granted
or ullowed" as well us the language .. the value of the

. service rem}ered to the passenger, shipper, or consignee"
clearly indicate that under the Interstate Commerce Act
schedules are to include more than charges and rule8, regu
lations or practices affecting such charges. The absence
of such language from the Communications Act plainly
indicates that Congress intended that under the latter,
schedules enforceable pursuant to Section 203 should deal
only with the churges of carriers and with rules, regula
tions or practices affecting such charge8.

As has been previously said, the schedule here does not
in any way affect the charges collected or received by the
telephone company for its communication service. There
fore, whatever effect such a regulation, if valid, might have
in other respects, failure to observe it is not a violation of
Section 203 and may not be enjoined in a suit such a8 this.
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n. The schedule is an invalid regulation in that it does
not protect any real interest of the telephone company, but
attempts to control the charges made by the hotels as cus
tomers for their own services.

In certain cases the lawfulness of conditions attached
hy a {'arTier to the l'ul'niHhinj.{ of its service may be
ollly a lIIattlll' 01' t.Iwir rCllliOllahle chametcl' which may
he a tmhjcd 1'01' adrnillistrut.ive determinatioll, at least
ill tho first instance. nut other conditions may be patently
unlawful or JJlay obviously trallscend all possiblo bounds
of reasonahleness, or they may he wholly inconsistent with
a COllllllon carrior's obligations, or they may purport to
I'(!gulate the charges of other persons wholly without the
jul"isdietion of the regulatory body. Where this is the
Sit.UlItiOIl, a court should refuse to ellforce the schedule.
It is suhmitted that the telephone company's schedule here
falls ill tho latter category.

It is conceivable that a carrier may hy regulations im
poso conditions 011 the furnishing and uso of its servico
which would safeguard its equipment from physical dam
age 01' woulll prevent almso of it.s service and facilities.
011 UIO other luuul, it is equully obvious tlUlt the telephone
cOlllpnllY could 1101. lawfully imposc conditions upon its offer
to serve the hotels which would have no relation to the
interests of t.he telephone company as a carrier but would
he merely Il Ilevicl! to cOlltl'ol itH subscriher's husiness j such
as, that a hotel shall not charge more than a certain amount
for its rooms; that it shall employ only operators of a cer
tain mce or faith or that it shull not serve alcoholic liquors.
Where is the dividing line between these two classes of
regulatiolls'

It seems clear when these hypothetical regulations are
considered that those are permissible which affect the pres
ervation of the carrier's equipment or the maintenance of
it.s stnndanls of operation or prevent abuse of its service.
'fhe regula tions which seem obviously invnlid are those
which uffect, not the carrier in its business, hut only tho
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subscriber in its business. This then would seem to be the
appropriate test of validity of regulations in a tariff affect
ing a subscriber. Any other test would enable carriers
not only to ~ontrol the 8ubscriber's affairs but also to bring
under regulation by the Commission persons not even re
motely subject to the Act.

Any other test would be almost impossible of reason
able or cOlHiistcnt. IIpplication. 'fhe use of PBX switch
boards is not limited to hotels. They are used in every
busillesR and law office of IIny size. Thoy are used in rail
roads, ill lighting plants, in industrial plants, in depart
mont stores. 'fhe ruling of the Commission and the court
below would permit the Commission to regulate tho busi
ness of these organizations on the same theory that it
Beoks to regulate the husiness of tho hotels, i. e., that the
service hetween the PBX hoard and the extension tele
phone is wi re communication. Tho telephone company
could refuse to llrovide the Hervice to a company whose
prices did HOt fall within certain limits, to a law office
whose chargeR it considered excessive, to a department
Btore which 80lU certain commodities at a 10s8 in order to
attract customers. There would be no valid ground for
distillguishillg Imcll prohihitions from the prohibition in
the tllrilT under considemtion. The line must be drawn
somewhere and if it is to alTOI'd telephone companies a
8atisfactory rule for their guidnnce in drawing their tariffs,
regulations must bc limitel] to those which affect the tele
phone companies in theil' business and not the subscribers
in thei rs.

Measured ])y thi8 standard, the condition of the schedule
here involved is clearly invalid. It does not affect tho
maillt.enance of the telephone company's service in any
respect, it does 1101. affect the telephone company's charges
in any respect, it does not prevent any abuse or misuse of
its service. If it be al'~ued that the telephone company
is afraid that the 8ervice clJar~e8 may be considered by
guests to he part of the long distance toll charge and that
therehy ~uests TTlay gain an impression that the telephone
company's charges are higher than they actually are, the
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nnswer if! t.hut there is not a single word of testimony to
thut cITect. ll'urthermore, the hotel bills show the hotel's
service churges separately, and when a guest pays his bill
the slipfl are at. hUlId Hhowin~ just what the telephone com
pany's charges are (R. 153).

As a further illustration of this point, let it be supposed
t.hat a mil road should publish in its tariff a rate of one
dollar per 0110 hUlldred poumls for transportation from
\VIl/o;hillA'tOIl to Chicago, hut. HhouJd insert in its tariff a
clause "rov idilll{ that its trullflportation service would be
J'urJIiRlwcl to a Hhippcl' ill Washingtoll only on the condition
that wllell he lillOlIlIl Hell his gOOU8 f. O. h. WUHhingt,on to a
11II)'I'r ill ('hil'lIg'o, the freight Leing 1'01' the hilyer's account,
IIIl Hholllcl acid lIolhilll{ to the railrouu 'H rate of one dollar
to C'O\'!'r hili ('oHIoI' HhippiJII{ t.hn goods anel of nlukillg "the
IISC of til<' (railroad's) Hcrvice" lIvllilllhle t.o the huyer.
Il HPClllli plaill Ihal. HIWh II l.arilT ]lrovisioll wOIIl<l he unlaw
ful 011 its fll<'p, IIH 1111 attempt by the railroad to control tho
shipJler'l> (,OIl<llIct of his own hUl~inelis nnu bl'ing it under
l'e~lIlatioJl.

Thus it has been held that a tariff provision of a rail
road hy which it haH attempted to muke the measuro of
itfl charges dopenuent upon what a shipper does in his own
busin('ss with the goous transported is invalid and unen
fOI·ceahle. In the Malter of Ilestriclcd nate.~, 20 I. C. C.
42(i j ])orcm <.13 Company v. N. C. &'; St. L. Ry., iJ3 I. C. C. 523,
G31.

If the TlIterstate Commerce CommiHsion shoulU under
take t.o enforce a tarifT provision such as that in the case
supposed, by Lringillg u suit to enjoin the shipper from
billilll{ the Chicago huyer for his cost of packing and load
illg the freight, }laying t.he railroad and assuminK the
cl'euit risk, it would plaillly be uttempting to regulate the
business of the shipper and the suit woulu be dismissed as
improper under the Interstate Commerce Act. Reciprocal
Swifchin.q at Dr.troit, 215 T. C. C. 284.

It is suhmitf.eu that the present situation is of the
SlllllP ROI't. '['he hotels illClI1' expl'IIl'l(,S ill providing as a
part. of their 1101.,1 nc('ommodutions the menmJ, wherehy it is
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possible for their guests, sitting in their rooms, to make con
tact through the PBX board with the trunk lines of the
telephone company and to transmit wire communications
over those lines. These are expenses for which the hotels
have not charged in their room rates (R. 159). A guest
in a room cannot "ship" a message over a trunk line of
the telephone company unless his voice is conducted to the
trunk lino connection. That is done by the conduits and
wires installed at the expense of the hotels and by the
labor of the hotels' switchboard operators. They cor
respond to the overhead carriers or trucks and laborers
used hy a shipper or by a warehouse company to bring
goods to U rnilroad t.raek and loau them into a car.

It is not necessary for the purposes of this proceed
ing to fix the exad uividillg line between the activities of the
telephone compally llIal those of the hotels since the hotels
incur expeuses for some services which could not, on any
theory, be claimed to be services performed by or for the
telephone compallY. The precise dividing line would be
important ollly if the amount of the hotels' charges and
the rates of the telephone company were in issue. ~But

since the telephone company's scheuule would prohibit any
charge whatever by the hotels, it is unnecessary to go into
this question.

However, if a decision on the point were essential, wo
submit that the telephone company's service ends at the
PBX board, that the operation of the board, which is dono
by the hotels' employees at the hotels' expense, the estab
lishment of contact between the phones in the guests' rooms
and the trunk lines of the telephone company are all acts
of the hotels, anu that charges therefor do not on any
theory come under Section 203.

'fhat the telephone company's service ends at the PBX
board is indicated, first, by the fact that it is not the choice
of tho telephone company that instruments are placed in
hotel rooms. This is the election of the hotels themselves.
They uecidc whetllel' t.here shall he telephone instruments in
their rooms j they decide how many instruments they re-
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quire i they de('ide what swit.chboard facilities they will need
Ilnd llOw many t.runk lines, and they order these from the
telephone company. The telephone company cannot offer
comlTlllniclltioIl service from hotel rooms to the public as a
common carrier, hecause neither it nor the public has access
to the hotel rooms. Jnstruments in hotel rooms are avail
able only to J,{uests of the hotel. Furthermore, it is the
hotels and not the telephone company which have incurred
the expense of makillg it possible for guests to make tele
phone ('ails from their rooms.

H may he RIIJmested that the sMvice between tho PBX
hoard llnd hotel rooms is service performed by the tele
phone company becauRC its owns tbe equipment.. However,
this is Uw (~aM ollly hecI1uso the telephone company, pre
Rumnhly to protect its monopoly, or possibly for service
TMROIlR, will 1I0t connect with telephone instullntions uc
quir(~d from ol.her sourcos than itself. This caso should
t.herefore he trented llS though tbe equipment were owned
hy tho hotelH. 'l'horo is no real reuson why the hotels
coulll not huy telephone equipment elsewbere, which they
would own, and then make connection between such equip
ment nnd the telephone toll lines, and if this were done,
the hmlis for the suggestion that it is the telephone com
pnny itself that furnishes the service would disappear.
Hut tlw mere fact of the telephone company's restric
tivo r(l~ulationH does not aIter t.he flituation, becauso it
is tho hotclH who pay for tho equipment, it is tho hotels
who employ t.he Opel'lltoTR to opernte it, and, IlS we have
~nid, it iR t.he hotels Ihnt decide whnt efJuipment th('y desire.

And there is, further, the important fact that the instru
llIC'lltR lind cOlITwct.inA' lines within the hotels arc used for
illt rn-hot('1 {,oIllIllUJlil~ation, RO that it cnnnot be saiu that the
fn('\. that they nrC' owned hy t.he telephone company mnkes
nu'iJ' liRe service hy the telephone cempany. On this point
the deciRion in rhrs0l'rakr (e Potomac Tel. Co. v. Manning,
18f1 U. R 2:18 (HlO1) is p('rtinent. It there appeared that the
t.p-I('pllOnn company providcll instrllments and lines for
internnl commllnicntioll wilhin buildings. It was held that

I
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this was a private matter and not subject to governmental
regulation.

An analogy from the transportation field sheds some
light on the prohlem here. In a large number of cases, both
in the courts and before the Interstate Commerce Com
mission, it has been held that where an industrial plant has
side tracks and connecting tracks within the plant en
closure, which are use9, not only for the handling of cars
of freight moving outbound or inbound in road haul trans
portation over the railroads but also for switching cars
between buildings within the plant for plant purposes, the
tracks within the plant are part of the industry and not
part of the railroad. It has therefore been held that the
railroad service to bc covered by its tariff rates ends or
begins when a cnr is plnced on an interchange track at the
cntrnnce to the plant and docs not extend through to the
point of londing or unloading within the plant, N. Y. C.
It II. R. R. R. Co. v. General Electric, 219 N. Y. 227 (1916) i

U. S. v. Am. 1'in J'late Co., 301 U. S. 402 (193(j). In the lat
ter cuse the court upheld the decision of the Interstate Com
merce Commission in Practices of Carriers Affecting Oper
ating Revenues or Expenses, 209 1. C. C. 11. The PBX board
at a hotel corresponds with the interchange track, and the
wires anu telephone instruments within a hotol are similar
to the tracks within a large industrial plant enclosure,
Il<1inJ{ IIsed fOT !Jol.h illteriOl' cOlllmllllil'ntion and for tho
bandling of inbound and outbound through caUs.

Another lllulloJ{y from the trnnsportation field is af.
Corded hy 1110 dedHioll of the SlIpreme Court in Swift (e Co.
v. United States, 3]6 U. S. 216 (1942). This case involved
the delivery of livestock handled by a railroad through stock
yards in Chi<·ngo. Tile question involved was as to the
juriRtlidion of tho Interstatc Commerce Commission and
the application of the Interstate Commerce Act to the ser
vices rentlcrcd hy the stockyards company. It had been
held tIlIlt it was part of the obligation of the railroads in
the transportn tion of livestock to provide facilities for the
delivery of the livestock shipments and thllt stockyard
compallieR employed by the railroads for this purpose were
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Ih" ll/-tt·,dM of the rnilroads and their services were subject
10 l'Ilill'ollll tl1l'ilTs. It appeared, however, that after the
l'IIill'f)lId Il'nllfl)Jorl.ntion wnA ended the stockyards per
1'0rllwCI oIlier Hervices in unlonc1ing the livestock into the
Hloekylll'C1R, and for these other services the stockyards
nllllle n e11l11'~e. In a complaint filed with the Interstate
Commerce Commission, this charge was attacked as unrea
ROllllhle, I t was alleged, also, that the charge was unlawful
and in violation of the railroad tariff because consignees
(~oul(l 1101. secure delivery directly from the railroads when
Ihn rurs were unloaded except through the medium of the
sloe!<yrmls company. This Court held that the Interstate
(~onIllH'I'('nCommission had no .1urisdiction over the charges
of Ille sloekyul'ds company for its RerviceR after the live
,·d 01,1, rPHelle,1 the unloading pens and that these 'services
WI'I'(~ not properly subject to tariffs to he filed wil.h the
JII(pl'stlllc Commerce Commission, but wcre stockynrds
H('I'\"jl'ps HIIJ..icd to the regulation of the Secl"el.ary of Agl"i
mil til 1'1', 1I1I(ler tho Packers and Stockyards Act. The Court
Haid (fl. 232):

"If the Yard Company is in the dual position of
IIt·illJ! at once the agent of the cardel's for the unload
i II~ 01' Ihe stock and the principal in rendering any
flllh~('qUl'lIt services, so is it under dual regulutory
HI,IIl'IlIPH Ollel Iluthorities. III so far as it if! an agency
in t.l'nnspol'tation, it is subject to the Interstate Com
1lI1'l'('I~ Ad nllll to the control of the Interstate Com
Illt'l'('" Commission. In RO fnr us it performs stock
yanl services, it is subject to the Packers and Stock
yn I'lls Act nnd to the regulution of the Secretary of
"~I"ir.IIHure. '1'he statutes clearly disclose un intention
th/lt. jurisdiction of the Secretary of Agriculture over
sllll'l<Yllrd services shull not overlap that of the Com.
llIi:'lAion 0""1' transportation. The houndary between
Uw two is the plnee where transporf.ut.ion cnds, and in
this I'nse t.hat is established to he the unloading pens."

Hi\llillirly lIere, telephone service e1l(h~ at the PBX
Rwit.('hhoanl. Whnt the hot.els do heyond that point is
1I01l'! sl'rviec suhject to regulution, if at all, us hotel service
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by the authorities having regulatory authority over hotel
activities.

C. The schedule is invalid as a regulation in that it is
a denla.l of the obligation of the telephone company as a
common carrier.

Recalling the hypothetical example given under the
previous subheading, of a railroad inserting a clause in its
tariff to the effect that it would furnish transportation to
a shipper in Washington only on the condition that in selling
his wares f. o. b. to a Chicago buyer he should add nothing
to the railroad's rat.e to cover his cost of shipping and of
making the railroad's service available to the Chicago cus
tomer, it would appenr tImt such a regulation would be
invalid not only as an attempt to control the shipper's busi
ness but also hecause it wouJll be a negation of the railroad's
common cUl'rier obligution.

It is the essence of 11 common carrier's calling that it
is obligated to serve without discrimination all who seek
its services and arc ready and willing to pay itf! customary
rensonnble charges. It cmmot muke the granting or with
holdin/-t of its service dependent upon how its patron con
ducts his own business or upon the terms on which the
patron sells his wares. A private industry may, within
limits, make Ilny conditions it desires for the sale of its
good!! or services. It may refuso to sell unless its buyor
RI{ree8 to certain terms with regard to resale. But a com
mon carrier may not make the furnishing of its service
conditional upon surh considerations.

Hence, the schedule here iii invalid if the telephone com
pany is, as it, is deemed to be, a common carrier. If such
a condition could be enforced, it would be becuUl:JC the tele
phone company waH not a common carrier, in which event,
of course, this action under the Communications Act would
not lie.
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POINT IV

The lower court's conception of the purpose
of the COIDIDunications Act of 1934 does not
Justify the decree.

Tho 10arJIcd District Judge said that the Federal Com-
muni(mtiolls Commission was

e, estublishou for the benefit of the public, and to pro
tect tho public ill reganl to l:lUch lllutters as those in
vol ved ill this case." (R. 52)

llo \.nllwd of protection against ce tile telephone companies
haviuJ{ n monopoly" (R. 52).

It might be remarked thut the hotels are found here to
he suhscrillers-part of the telephone compallY's eepub_
lic"-and entitled to protection against its monopoly.

Then the District Judge went on to say that

, "tari IT selteuules • • • huvo the principal purpose
of protecting the public aguillst being overcharged."
(H. 52)

A1111 Oil Hac sumo page he argued that

ee if SOllleOIlO who haR ~otten telephone fllcilities as a
subscriber, frolll tho tnlcpholle company • • • undor
\.nkefl • • .. to renuer services to the guests, and
t.Il1'lI 1I1ldertukcH 1.0 811rChll rgoe lind make the charge go
Ilhovc, ill UlllouUt, the huilf schedule, that woulu be
uoiug • • • what the law • • • did not mea.n to
allow." (R. G3)

Of courRe, it is not for the court to substitute its views
as to the purpose to be achieveu for the intention of Con
Kress as indicated by the language used in the statute. But
it is submitted that any idea that it is contrnry to the pur
pose of statutes regulating carriers to permit one who has
pnrchaAed carrier service as a shipper or subscriber, and
t.hen llllds other services and expenses of his own, to col
lect from his customer more than the carrier's tariff charge
is in conOict with long established administrative practice.
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An analogy from the field of transportation is the freight
forwarder, as that term is used in domestic railroad trans
portation. A forwarder is one who undertakes to furnish
to individual shippers of small lots through transporta
tion of their freight by railroad or other common carriers.
He assembles a number of small unit shipments; he obtains
a car from the railroad, just as the hotels obtain telephone
equipment from the telephone company; he loads the small
shipments int.o the car and delivers them to the railroad
at the terminal of its line, just as the hotel delivers to the
telephone company at its trunk line through the PBX board
the communications of its guests from their hotel rooms.
The forwarder stands in the relation of shipper to the rail
road and is obligated to pay the railroad's tariff rates
whidl it charg'es to all shippers, Warehouse Co. v. United
States, 283 U. S. !JOl, 512 (1930); Lehigh Valley ll. R. Co. v.
Uni.ted States, 243 U. S. 444. Similarly, a hotel stands in
the relation of suhscriher to the telephone company and is
obligated to pay the telephone company's telephone rate for
nil messages which it delivers to the t.elephone company at
the PBX board, whet.her they originate in the hotel office
or in a guest's room. The forwarder, in turn, makes a
charge to his individual shippers for his own services over
and above the amount which the forwarder pays in freight
to the railroad. It has been held that the forwarder is not
a railroad, that the service which the forwarder provides
is not railroad service and that, therefore, the forwarder's
charges are not to be specified in tariffs filed with the Inter
state CommCl·ce Commission and do not come under the
jurisdiction of that Commission, Acme Fast Freight v.
United States, 30 F. Supp. 968 (C. C. A. 2nd, 1940); affirmed
per curiam, 309 U. S. 638.

But it has not been held that because a forwarder uses
rllil transportation to which he adds his own services of
assembling and loading he may charge his customers no
more than the railroads' tariff rates, nor has it he('n held
lIwl. a forwarder illegally sellR railroad service.

An appeal to public policy, similar to that invoked by
the lower court here, was made with regard to freight for-
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tion to the charges of the telephone company. The decision
in Swift it Co. v. United States, 316 U. S. 216 (1941), cited
under the previous point, is also pertinent here. The prob
lem was similar except that it involved" egress" from
rather than" access" to the carrier's services. The Court
said (p. 232) :

CI Because the Yard Company in this specific and limited
matter acts as agent for the railroads, and in the per
formance of thut transportation service is subject to
the jurisdiction of the Interstate Commerce Commis
sion, it does not follow that the ComUlis~ion may regu
late, either directly or somehow, through the railroads,
the other practices and charges of the Yard Company."

It held that the fact that egress from a railroad ter
minal was involved and that such egress could be had only
through the stockyards did not prevent the stockyards from
making a charge for their services and facilities nor did
the fact that this nJTected the availability of railroad ser
vice give the Interstate Commerce Commission jurisdic
lion where such jurisdiction was not conferred by the lan
guage of tho statute.

As Mr. Justice Ii'RANKFUltTER in the Opinion of the Court
in Scripps-lloward Radio v. Comm'n, 316 U. S. 14 (1941),
said with. regard to an appeal to policy under another sec
tion of the Communications Act:

"The considerations of policy which are invoked
are as fragile as the legislative materials are inap
posite. "

Enforcement of the telephone company's

schedule if construed as prohibiting the hote18

from making any charge for their services and
expenses would be confiscatory.

'rhe tariff schedule, if it were lawful and enforceuble
under the Communications Act, would have the controlling
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warders in Int. Comm. ;J-Oomm. v. Del., L. it W. R. n., 220
U. S. 2:m. Mr. Chief Justice W IIlTE stated the contention
thus (p. 255):

IC Conceding-, for the sake of the argument, the cor
redness of the construction which we have given to
t.he seeolu} section, it is urgcd that nevertheless, as a
forwl1nlillg ug-ent iH a 'deuler ill railroad tl'llnsporta
tion', ond depends for his profit in carrying on his
bllsineRH upon the sum which can be made by him out
of the dilTerence hetween the carlond and the less than
carload rute, and may diHcriminllt.e between the per
SOliS who employ him, therefore the act to regulate
commerce should be construed as empowering a car
rier to exclude the forwarding ngent us a means of
pl'even ti nA' such discriminatiOJIH."

It wus held that, Rince there was no cxpress statutory
authority, tho practices of the forwarding agents of obtain
ing' railroad tl'llnRportation at carlond rutes and flelling
tI'llnRportntion to Hhil'pers of flmaller quantities at higher
clmrg-es coul,] not on such a ground of suppO!'led public
policy be found unluwful under the Interstate Commerco
Act.

The same error of heing guided by its own views of
pulllic policy liS to what should be subject to its regulatory
authority rather than by the language of the Act is evident
in the Commission's report, where it said:

IC If the collection of such su rchafJ~es were not sub
jected to regulatory control, a subscriber, or anyone
elsc other than the telephone company, who is per
mitted hy the telephone compuny to control access to
the use of a telephone, could freely resell interstate and
foreibrrt telephone service, imposing uny charges of his
own on such uso." (R. 26)

The conclusion does not follow tho premise. The hotels
arc not making a profit by reselling telephone service at a
higher rate than they pay therefor. They are adding- their
own RerviccH, which the telephone company refuses to per
form, and nrc making reasonable charges therefor in addi-
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effect of a statute, Penna. R R. Co. v. International Coal
Co., 230 U. S. 184, 197 (1912) .

'l'his action to enforce the schedule is brought by the Gov
ernment at t.he request of the Communications Commission,
1\ regulatory agency. Moreover, it is alleged that the tariff
schedule WIlS filed Jlursuant to the Commission's order of
December 10, 1943 (ll. 9).

Under these circumstllnces, the enforcement of the sched
ule would plainly be an act of government and open to chal
Ilmge under the Fifth Amendment if its result would be to
tako the property of the hotels fOl" public use without just
cOlllpeOlmtion. It is submitted that such would be the result.

Tho evidence showR that in the case of the Shoreham,
t.\10 hotel taken aR typicnl, the lahor cost /llono incurred hy
it in the year 194:J for the telephone operators and supor
visors which it employed in providin~ Rervice to its guests
nJl10untetI to $2J,8!);'.G2 find the (lnll\ml cost of the equipment
nCN1HSfil'y for the scrvice W/HI $A,(iflO.l0. 'l'heRe figures in
clulle nothing for such other itemR of cost actually incurred
hy tho hotelR fiS overhcad, rentnl of space, heat and light
(n. l(i2). 11 iH to compmIRnt.l~ thcmselvcs for theRe costs
that the hot.c1H mnlw their Rorvicc chnrges involvou in this
snit. 'J'hcy RCCllre compens/llion thol'efor in no othor wny.
Tho uncontradicted evidence was that these CORts are not
indlHll'(] ill t.he room I'I\tes Chlll'g(~d 1.0 gueRts hy the hotels
nor in their food and beveragc chargeR (ll. 163). Conse
qnently, if the hotels continne to makc it posRible for their
RtH~Fltll to make anu receive toll telephone calls in their rOoms
and continue to provide their Rue~tR with theil' various
Ilecretal'ial scrviceR, the r('sult of cnjoining them from mak
inA' their scrvicc charges would be to deprive them of com
penRation for t1wir Rervices and thUR take their property
without ;jURI. compensation and, illllcod, without any com
pcnsation. Tt may he that the llOtels could avoid liuch con
sefJuenceR hy diRcontinuin~ I.heir services, but this is a
solut.ion of doubtful practicality and it £IOCR nol. moet tIle
legnl ohj(·(·tion whil'h wOlllrl deny compcnsution if the 8er
vice is rendered.

61

It is likewise no nnRWel' to the objection hore ur~ed that
the telephone company hus Illude 1111 offol' to pay the hotels
a cOJllmission of If) per cent. But in any ovent the pro
poscd commission does not represent an act of the Como'
mission. It is not even embodied in any scheuule so that
the otTer may be withdrawn at any time and it is not made
a coudition of t.he enforcement of the schedule that the
hotels receive compensation for their services through
such a commission from tho telephone company.

POINT VI

The telephone company's schedule is valid
only if construed as not having reference to the
service charges of the hotels. Under such a con
struction, there is no violation of Section 203
and the suit should be dismissed.

The discussion so far in this brief has proceeded upon
the ul:Isumption thut the telephone company's schedule here
under discuHsion is to be construed as prohibiting the
hotels, ns a condition of receiving toll telephone service,
from contilluiug to muke their own service charges for
their hotel anu secretarial services. This is the interpreta
tion of the licheuulc plnced upon it by the court below and
by Uw Commission in cuul:ling the institution of this suit.

H is possible, however, that the schedule docs not have
thiR elfect and should not be so construed. It provides that
the ., use of the service by gnosts shall not be made sub
ject to any charge by any hotel • • • in addition to
the message toll charges of the telephone company". The
"service" referred to is "message toll telephone sorvice".
This service furnished by the telephone company is, as
we have seon, something different and distinct from the
services rendered by the hotels. Whether the telephone
company's 8ervico is deemed, as we believe, to ond at tho
PBX board or whether it includes the transmission of calls
to allll from the telephone instruments ill hotel bedrooms,
it certainly does not elllbl'llcc tho secretariul services and
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olher services which the hotels provide and which the
I.el('phonc company expressly states that it does not pro
vide.

It is submitted that it is reasonable to interpret the
Rchetlule us menning that it is for the telephone company's
service, nR diMtinguishcd from the additional services fur
lIiRhed by the hotels, that no charge is to be made in addi
tion to the telephone company's tariff rates. Indeed, such
an interpretation is logically necessary if the schedule is
not to bo given a meaning far more restrictive even than
that contended for by the Commission. Its language ap
W'" rs to permit a choice of only two interprotations
cithel' that just Ruggested or an interpretation under which
Uw hotels as a condition of receiving toll telephone ser.
vices would be prohibited even from chnrgiilg for their
rOOlllR, 1·'01' guests cannot make telephone calls from hotel
mOlllS without first having' access to the rooms, so that in
IlInk i 1Ig' II 1'0011I charge tho hotels liternlly make "tho use
of tllO service (toll telephone sel'vice) by guests" subject
10 f\ charge in addition to the telephone company's rates.
I,ilwwise, 011 such llU interpretation, and apparently under
till! lowel' court's theory that no one wnnting to uso a tole
I,holle tlhould 1)0 required to pay more than the telophone
company's rates, a movie theater could not charge admis
sion to a person seeking to enter tho theater for tho pur
pORe of uRing a telephone in the theater lobby.

It is clementllry that where tariff provisions are sub
ject to two or more possible interpretations the more rea
ROlluhle should be adopted and also the language should
he construed against the carrier framing it. Norwich Wire
Wo,'ks, Inc. v. Boston cf M. R., 229 1. C. C. 395, 398; Andrae
cf Sons Co. v. Chicago, M. cf St. P. Ry. Co., 153 1. C. C. 227,
229.

It is likewise elementary that an interpretation under
which a tariff provision would be lawful should be adopted
in preference to one under which it would be invalid. Great
NO'''''I'rn lly. v. Delmar Co., 283 U. S. 686, 690, 691; Penn
Oil Co. v. Atchison, T. cf S. F. Ry. Co., 188 I. C. C. 3:11, 354.

,

63

These considerations argue that the schedule here in
volved should be construed only as prohibiting the hotels
from making a charge in addition to the telephone com
pany's rates for the services which the telephone company
provides, but not as prohibiting them from making service
charges for their own hotel and secretarial services. On
this construction there has been no violation of the schedule,
and t.he suit should be dismissed.

PODfT VII

In view of the lower court's finding that the
telephone company was not violating the Act,
it was error to enjoin the hotels.

'rhe hotelH were joined us defendants under Scction
41] (Il) of the UOllllllunicutiollS A(~t of ]!J~l4 (47 LT. S. C. 411)
(It. 4). This section provides:

"(a) III any proceedillg 1'01' thc enforcement of
the l'rovisioml of thiK cllaJllcr, whether s1lch procoed
ing hc illHtituted hel'oro the ConuuhHlion 01' IIll begun
origillully ill llny tlistl'ict court of the United States,
it shall be lawful to include us ]ladies, in addition to
the currier, all persons interested in or affected by
the churg-e, regulation, 01' practice under considera
tion, lllld inquiries, invcstigntions, orders, nlHl decrees
mny be macIe with reference to and against snch addi
tiolllll Jlartics in thc same wanner, to the same extent,
and subject to the same provisions as are or shall be
authorizcd by law with respect to carriers."

It is not denied that the hotels are II interested in or
affected by the charge, regulation 01' practice under con
siderntion". 'l'hereforc, by the terms of Section 411(a)
it appears to he lawful to include the hotels as parties in
this proceeding. It docs not follow that an injunction may
issue against them if none is warranted against the tele
phone compuny.
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The only provision in the section for a decree against
the hotels is found in the words "decrees may be made
with reference to and against such additional parties in
the same manner, to the same extent, and subject to the
same provisions as are or shall be authorized by law with
respect to carriers." If the carriers involved in this pro
cee<ling are not in violation of Section 203 of the Communi
cations Act of 19:~4 and it has been expressly held that they
ar~ not, it is difficult to find in Section 411(a) the authority
muler which a decree was entered against the hotels. On
the contrary, by authorizing decrees against additional par
ti('R only "tn the RRme extent" as with respect to carriers,
Rp('t ion 411 (R) provides, in effect, that if no decree •• shall
he Rnthoriz<,d hy law" againAt the carrierA, then no decree
is Authorized against the additional non-carrier parties who
are inchuled in the suit only hy virtne of Section 411(a).

This renf~onin~ is confirmed hy the fact, previouAly re
ferred to, that according to its terms Section 203 can be
violated only hy a carrier since its prohibitions nm only
to carriers. TIent-e, if the carrier is not violating Section
20:1, there is no violation of the statute and ohviously there
('an be no injuncf.ion against anyone if there is no violation
to enjoin.

Further support for this conclusion is found in the pen
alty provision of Section 20il, parag,·aph (e). If there is
a violat.ion of Section 20il, not only may it he enjoined, but
the statute also provides penalties. However, it is only tbe
('arrier whid, is liahle therefor.

If. is plain that it is the purpose of Section 411 to make
it possihle, in the event of a violation of the Act by a car
rif'r, to afford complete as!mrance against repetition or
continuance hy enjoining the carrier Ilnd also enjoining the
sllhscrihers or other parties involved. But I1nle8s there i.~

a violation by the carrier, there is no basis for a decree
Ilgainst a subscriber.
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PODIT VIII

ThiB c••e is diatiDculshable fro- 'the c ••e.
relied UpOD b7 the CommissioD iD its report.

Judge O"DONOGHUE in his opinion cited no authorities
in support of his conclusions. However, a number of deci
8ions are cited by the Commission in its report (R. 27) in
8upport of its order, pursuant to which the schedule here in
issue was filed. The Commission cited these decisions with
tbe remark

•• that courtR find other commissions which have con
sidered the problem of surcharges similar to those in
question here have concluded that such surcharges are
subject to rc~ulation hy the puhlic utility t'ommissiun
as part of the reg-Illation of puhlic utility telephone
service." (R. 27)

This comment is in itself sufficient to distinguish these
CRses from the one at bar since, in view of the fact that
the hotels are neither l!arriers themselves nor agents of the
telephollc company, it cannot he found that their services
are telephone communication services 8ubject to the Com
munications Act. This distinction is confirmed by an ex
amination of the cases themselves. Only two of the cases
cited went to the courts, IIotel Pfister v. Wisconsin Tele
phone Co., 203 Wis. 20 (1930), and People ex rd. Public
Service Commission v. New York Telephone Co., 262 App,
Div. 440 (1942), affirmed 287 N. Y. 803.

The theory of the Pfister case was that the telephone8
in hotel rooms were pllhlic telephones and that the hotel
was the agent of the telephone company. The court 8aid
(p. 24) :

"n is quite true, of course, that the hotel is not a
public utility. Rut even so it may, like Rny other cor
poration or private perl-lOll, he the agent of the com
pany in aiding it to perform its service to the public."
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Likewise in the New York case the decision was predi
cated upon a~f'n('y. There it appeared that the schedules
of the tf'lepholle company "designate hotel subscribers as
agents of the telephone company in rendering telephone
service to their guests".

'fhe finding of the court below that no agency relation
existR here between the hotels nnd the telephone company
nnd th~ evidcIH:e amply Rll!ltaining that finding require the
cOJwhlRion t IUlt HI(' pl"illciplcR of the caRes cited are not
applicable lwre. Moreover, there is thc fadual difforenco
that in bolll of the cases cited the tariff of the telephone
compony pl'ovidnd for the coiledion of an extra charge
OVot' Ilnd above its ordinary rateR in the caHe of telephone
calls made from hotel rooms and provided compensation
to the hotel out of such additional charge, whereas here
the schedule wonld prohibit any extra charge.

CODoll1doD

In the last analysis, the decision in this case must turn
Inr~<,ly upon the relationship which exists between the
hotelR and the telephone company. Three possibilities sug
geRt themRelvcR anll have heen suggested in the report of
the Commission:

The firAt possihility iR that thc hotels nre agents of the
tclt'phone company to complete its service, that everything
thoy do is donc for the telephone company, and that the
chargeR which they collect are charges of or for the tele
phone company. If this were the situl\tion, it would be
proper to conclude that the tariff specifics or affects the
charges collected by the telephone company through the
agency of the hotels for telephone communication service
furnished through the Rame a~ency. 'l'he only question
would then hI' aR to the reaRonahleness of the Rchedule and·
thiR would he a matter for the CommiRsion. Fiven here it
is not clear that the hotelR as agents could violate the tl\riff
amI Section 203 of the Act if there were no violation on
the part of the telephone company aR their principal. This
conc<,ptioll of the situation is, however, definitely barred
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by the decision of the lower court that no relation of agency
exiAts between the hotels and the telephone company.

The second possibility is that the hotels are themselves
common carriers and engaged in providing communication
8ervice to the public and are connecting carrier8 of the tele
phone company. In this event, the hotels' charges wouid be
Bubject to regulation by the Commission and should be
8hown in tariffs filed with it. Even so, a tariff filed by the
telephone company purporting, without their consent, to
fix the llOtels' charges would not be valid and enforceable
8S a tariff or joint service. However, neither the Commis
sion nor the court has found that the hotels are connecting
carriers.

The third pORRihility iR that the hotelR are Ruhscribers;
in other words, patrons of the telephone company's ser
vice. The lower court so found. The scheuule plainly
treats the hotels as Rubscribers, This is the correct inter
pretation of the relationRhip, In this relationship no vio
lation of Section 203 exists and the present suit cannot be
maintained hecause (a) the hotels' charges are not charges
by or for a carrier for communication service under the
Act; (II) the scheuule here docs not specify or affect the
chargcs collccted or received by tite telephone company for
its communication service, and is therefore not a schedule
enforceable under Section 203; and (c) the statute does
not permit the filing with the Commission anti enforcement
under Section 203 of a schedule, such as that here, specify
ing or regulating the charges made by subscribers for their
own goods or services or making the furnishing or refusal
of telephone service dependent thereon.

The JlIdgmeDt below shollld. be reversed.

Respectfully submitted,

PARKER MCCOLLESTER,

GEORGE DEFoUEST LOR",

.JOSEI'H W. WYATT,

Attorncys for Appellants.
February 16, 1945.
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AppeD41s

Pertinent ProviaioDl of the OommunicatioDl Act of 19M
(June 19, 1934, 48 Stat. 1064 ff., 47 U. S. C. ~~ 151 ft'.)

SWl'ION 153(a) :

"Wire communication" or "communication by
wire" means the transmission of writin~, signs, sig
nals, pictures, and Hounds of all kinds by aid of wire,
cable, or other like connection between the points of
origin and reception of such transmission, including
all instrumentalities, facilities, apparatus, and services
(among other things, the receipt, forwarding, and de
livery of communications) incidental to such transmis
sion.

B.OTlON 153(h):

"Common carrier" or "carrier" means any per
son engaged as a common carrier for hire, in inter
state or foreign communication by wire or radio or
in interstate or foreign radio transmission of energy,
except where reference is made to common carriers
not subject to this chapter; hut a person engaged in
radio hroadcasting shall not, insofar as such person
is so engaged, be deemed a common carrier.

Sacm:oN 153(1'):

"Telephone exchange service" means service with
in a telephone exchange, or within a connected system
of telephone exchan~es within the same exchange area
operated to furnish to subscribers intercommunicating
service of the character ordinarily furnished by a single
exchange, and which is covered by the exchange service
charge. '

BEOTtON 153(s) :

"Tel~phone toll scrvicc" means telephone service
between IItations in different exchange areas for which
there is made a separate charge not ineluded in con
tracts with subscribers for exchange service.
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SI!IOTION 201(a):

It shall be the duty of every common carrier
engaged in interstate or foreign communication by
wire or radio to furnish such communication service
upon reasonable request therefor j and, in accordance
with the orders of the Commission, in cases where
the Commission, after opportunity for hearing, finds
Ruch aetion necessary or desirable in the public in
terest, to establish physical connections with other
carrierR, to establish through routes and charges appli
cable thcreto and the divisions of such charges, and to
establish and provide facilities and regulations for
operating such through routes.

SEOTION 202(a):

It shall he unlawful for any common carrier to make
any unjust or unreasonable discrimination in charges,
practiceR, classifications, regulations, facilities, or ser·
vices for or in connection with like communication ser
vice, directly or indirectly, by any means or device, or
to make or give any undue or unreasonable preference
or advantage to any particular person, class of per
SOilS, or locality, or to subject any particular person,
dass of persons, or locality to any undue or unreason
able prejudice or disadvantage.

SECTION 203:

(n) Every common carrier, except connecting car
rierR, shall, within such reasonable time as the Com
mission shall designate, file with the Commission and
print anll keep open for public inspection schedules
showinJ{ all charges for itself and its connecting car
riers for intcrstate and foreign wire or radio communi
cation between the different points on its own system,
Rnd between points on its own system and points OD

the Rystem of itR connecting carriers or points on the
syRtem of any other carrier subject to this chapter when
l\ t.hrough route haR been established, whether Ruch
t'1InI'J{I'R are joint or separate, and showing the classi
fientions, practices, and regulations affecting sucb
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charges. Such schedules shall contain such other in
formation, and be printed in such form, and he posted
and kept open for public inspection in such places, as
the Co~mission may by regulation require, and each
such schedule shall give notice of its effective date j and
such common carrier shall furnish such schedules to
each of its connecting carriers, and such connecting
carriers shall keep such schedules open for inspection
in such public places as the Commission may require.

(b) No change shall be made in the charges, classi
fications, regulations, or practices which have been so
filed and published except after thirty days' notice to
the Commission and to the public, which shall be pub
lished in such form and contain such information as
the Commission may by regulations prescribe j but the
Commission may, in its discretion and for good cause
shown, modify the requirements made by or under
authority of this section in particular instances or by
a general order applicable to special circumstances or
conditions.

(c) No carrier, unless otherwise provided by or
under authority of this chapter, shall engage or par
ticipate in such communication unless schedules have
beon filed and published in accordance with the pro
visions of this chapter and with the regulations made
thereunder; and no carrier shall (1) charge, demand,
collect, or receive a greater or less or different com
pensation for Auch communication, or for any servico
in connection therewith, between the points named in
any such schedule than the charges specified in the
schedule then in effect, or (2) refund or remit by any
means or device any portion of the charges flO specified,
or (3) extend to any person any privileges or facilities
in such communication, or employ or enforce any
classifications, regulations, or practices affecting such
chargeR, except as specified in Ruch schedule.

(d) The Commission mny reject and refuRe to file
any schedule entered for filing which does not provide
Bnd give lawful notice of its effective dnte, A ny sched
ule so rejected by the CommiRHion shall he void find its
URe shall be unlawful.
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(e) In case of failure or refusal on the part of any
carrier to comply with the provisions of this section
or of any regulation or order made by the Commission
thereunder, snch carrier shall forfeit to the United
States the sum of $500 for each such offense, and $25
for each and every day of the continuance of such
offense.

SWTJON 401:

(a) The district courts of the United States shall
have jurisdiction, upon application of the Attorney
General of the United States at the request of the Com
miRllion, alleging a failure to comply with or a violation
of any of the provisions of this chapter by any person,
to issue a writ or writs of mandamus commanding such
perRon to comply with the provisions of this chapter.

(b) If any person fails or neglects to obey any
order of the Commission other than for the payment of
money, while the same is in effect, the Commission or
any party injured thereby, or the United States, by its
Attorney General, may apply to the appropriate dis
trict court of the United States for the enforcement
of such order. If, after hearing, that court determines
that the order was regularly made and duly served, and
that the person is in diRobedience of the same, the court
shall enforce obedience to such order by a writ of in
junction or other proper process, mandatory or other
wise, to restrain such person or the officers, agents, or
representatives of such person, from further disobedi
ence of such order, or to enjoin upon it or them obedi
ence to the same.

(c) Upon the request of the Commission it shall be
the duty of any district attorney of the United States
to whom the Commission may apply to institute in the
proper court and to prosecute under the direction of the
Attorney General of the United States all necessary
rroceedin~s for the enforcement of the provisions of
this chapter nnd for the puniRhment of all violations
thereof, and the costll and expen!lCS of such prosecu
Huns Rhall he paid out of the appropriations for the
expenRes of the courts of the United States.
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(d) The provisions of sections 28 and 29 of Title 15,
section 345(1) of Title 28, and sections 44 and 45 of
Title 49, shall be held to apply to any suit in equity
arising under sections 201-221 of this title, wherein the
United States is complainant.

SEC1rlON 411(a):

In any proceeding for the enforcement of the pro
visions of this chapter, whether such proceeding be
instituted before the Commission or be begun originally
in any district court of the United States, it shall be
lawful to include as parties, in addition to the carrier,
all persons interested in or affected hy the charge,
regulation, or practice under consideration, and inquir
ies, investigations, orders, and decrees may be made
with reference to and against such additional parties in
the same manner, to the same extent, and subject to the
same provisions as are or shall be authorized by law
with respect to carriers.
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